W
e recently received an e-mail discussing the current Connecticut law. The actual law provides very limited protection for physicians and surgeons against malpractice suits. In fact, data from the Connecticut Medical Malpractice Annual Report (CT insurance department) shows that from 2009-2013, 1 • $798 million in indemnity payments were made, • $152 million was paid in defense of claims closed with no payment to the plaintiff, and • 41.1% of all closed cases took 3 years or longer to resolve.
This problem is the same in many other states. In fact, the United States has the highest malpractice claims in all Western countries. The most common reasons include lack of effective communication by the physician and failure to meet expectations. Actually, most cases (73%) of settled malpractice claims involve medical error.
2, 3 Medical malpractice has affected each of our practices financially, emotionally, and professionally. Defensive medicine is becoming a major issue in health care, especially in our surgical practice. This has led to an exponential increase in medical malpractice premiums. Premiums rose by an average of 15%-30% between 2000 and 2014. The premiums are higher in certain surgical subspecialties and geographic locations. 4 Most surgical specialties are facing increasing premiums. Premiums have influenced surgeons' decisions to exit the labor force, their choice of a surgical subspecialty, their practice scope, and their decisions where and whom to treat. In addition, rising malpractice premiums have encouraged surgeons to practice defensive medicine: performing more tests and procedures than necessary in order to reduce exposure and possible liability to lawsuits. Both rising malpractice premiums and defensive medicine practices have contributed to increased health care costs and health insurance premiums. 4 In fact, malpractice has both direct and indirect costs. These costs are between 5% and 10% of the total US medical costs. 5 The aim of the Affordable Care Act is to reduce healthcare expenditure. We believe that liability reform is needed, and we, as physicians, surgeons, and health care professionals, should lobby and demand it.
Different choices exist. These include caps on noneconomic damages, health courts, enterprise medical liability, and no fault.
Caps on Noneconomic Damages
Caps on noneconomic damages limit the dollar amount awarded to a plaintiff for noneconomic losses or "pain and suffering." In fact, most professional medical societies would like all states to adopt caps on noneconomic damages or to have a federal cap. 6 Twenty-six states have imposed such caps, but in many states, caps are still very controversial and have been the subject of litigation. This type of liability reform can ultimately result in the following:
• a reduction in average medical malpractice claim payments, • a reduction in the growth of medical malpractice premiums, • an increase in our surgeons' scope of practice, and • a decrease in defensive medical practices and defensive medicine.
Health Courts
Administrative health courts are a system in which medical tort cases currently tried in the traditional, state-run court system would instead be arbitrated in a separate, although still state-run, administrative review process. 7 In this system, patients can submit a claim to the health court. The claim is heard by judges trained specifically to adjudicate health care injury cases (without a jury). Judges have the option to use neutral, expert witnesses as opposed to rely on testimony from experts working for either the plaintiff or defense. 7, 8 This type of reform has the potential to change the way medical malpractice cases are tried, reduce wasteful spending, increase efficiency, and decrease the number of malpractice cases.
Enterprise Medical Liability
Enterprise medical liability will assign the liability for medical negligence to the health care facility rather than the surgeon. This will ultimately result in a reduction or even elimination of the individual surgeon's liability. 9 With the Affordable Care Act, more physicians and surgeons are being employed by hospitals and institutions. This liability reform will promote a team approach to health care in which physicians, midlevel providers, and ancillary staff work together. This will ultimately lead to increased patient safety, decreased health care cost, and improved health care delivery.
No Fault
This type of liability reform relies on an impartial administrative agency to review the claim. This agency is made up of a panel of medical experts as well as community members. The panel will render a decision in favor or against awarding the patient for damages.
10
Many countries such as Denmark, New Zealand, and Sweden have adopted it. This liability reform offers many advantages, including
• a faster, more efficient process, avoiding the long litigation process; • a decrease in overall health care costs by avoiding the high cost of attorney fees and litigation; and • a decrease in our surgeons' health care premiums.
Finally, medical malpractice reform is a complex issue affecting many different stakeholders of our health care system. Different strategies must be further tested and supported by governmental, judicial, and medical organizations to pursue a gradual reform that is beneficial to our specialty, colleagues, and patients. Liability reform will positively affect our surgical practice and will ultimately benefit our patients.
